
m fU~n0~ mMBEFoRE THE 
FEDEI?ELV~CATIONS COMMISSION 

WASHINGTON, D.C. 

In the Matter of 

Amendment of Section 73.202(b) 
Table of Allotments 
FM Broadcast Stations 
(Palacios, Bay City, El Campo 
and Matagorda, Texas) 

Docket No. 99-13 

RM-9428 

To: The Chief, Allocations Branch 
Policy and Rules Division 
Mass Media Bureau 

REPLY TO OPPOSITION TO MOTION TO STRIKE 

Prawn Broadcasting Company (“Prawn Broadcasting”), by counsel, 

pursuant to 47 CFR 51.45(b), hereby respectfully submits its Reply to Opposition 

to Motion to Strike in response to the Opposition to Motion to Strike filed on May 

11, 1999 by Sandlin Broadcasting Co., Inc. (“Sandlin“). In support thereof, the 

following is stated: 

I. ARGUMENT 

A. Sandlin’s Solicitation of the Communitv Letters Violated the 
Commission’s Ex Parte Rules 

1. On April 26, 1999, Prawn Broadcasting filed a Motion to Strike 

seeking: 

1) to strike all materials in the record that resulted 
from Sandlin’s solicitation of ex patfe contacts; 

2) sanctions against Sandlin as licensee of 
KMKS(FM), Bay City, Texas, for its flagrant 
violation of the Commission’s ex par-te rules. 
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2. In its Opposition, Sandlin tries to whitewash its unlawful solicitation 

of ex parte contacts. Nevertheless, Sandlin essentially concedes all of the facts 

that comprise the elements of unlawful ex parte solicitation. 

1) Sandlin concedes that it wrote a draft letter that 
was circulated for the purpose of influencing 
the Commission (Opposition, p. 2); 

2) Sandlin concedes that as a direct result of this 
conduct, letters were filed with the Commission 
without any service on opposing counsel 
(Opposition, Id.); 

3) Sandlin concedes that letters sent directly to 
the Commission may be “deemed to be 
impermissible ex parte documents” to be 
removed from the record (Opposition, p. 3). 

As noted in the Motion to Strike, these facts give rise to a substantial forfeiture 

liability. Elkhart Telephone Company, 11 FCC Red 1165 (1995). Sandlin declined 

to distinguish or otherwise comment on this or any of the other cases cited in the 

Motion to Strike.1 

3. While Sandlin claims that it is unfortunate that these letters were 

filed directly with the Commission, Sandlin does not deny that the draft letters 

contained the address of the Commission and the docket number of the case. 

Having created a draft letter with the address of the Commission and docket 

number on its face, Sandlin assumed the risk that these individuals would file 

copies of this letter with the Commission. Sandlin did not advise any of these 

individuals or entities that service on opposing counsel is required by the 

Commission’s rules. In fact, Sandlin has still not produced the original draft letter 

1 That did not, however, stop Sandlin from stooping to reargue the merits of the 
irrelevant positions taken in its reply comments. See Opposition, pp. 3-4. 
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for the Commission or opposing counsel. However, since the letter was created 

for the sole purpose of influencing the Commission, Prawn Broadcasting submits 

that Sandlin was required to serve the draft letter on opposing counsel. 

4. Our administrative system is based on fairness and a commitment 

to the principal that no party, no matter how powerful, should be able to unduly 

influence the Commission’s decision making processes. Sandlin’s secretive letter 

writing campaign was targeted at just such influence. Therefore, in view of the 

above, Sandlin has violated the Commission’s ex parte rules and is liable for a 

substantial forfeiture. Quest for Life, Inc., IO FCC 2d 220 (Rev. Bd. 1967); 

Seaford Television Co., 46 RR 2d 1444 (Adm. L. J., 1980); Rainbow 

Broadcastha Companv, 9 FCC Red 2839 (1994). 

B. Sandlin Has Unlawfullv AttemPted to Influence Members of the 
United States Conaress 

5. On May 7, 1999, the Commission, through its Assistant General 

Counsel, issued letters to: I) the Honorable Ron Paul, 2) the Honorable Gene 

Green, and 3) the Honorable Phil Gramm (hereinafter the “Ex Patie Materials”, 

attached hereto as Exhibit I). These letters evidence Sandlin’s misguided and 

unlawful attempt to solicit ex parte contacts from these lawmakers. The Ex Parte 

Materials also document Sandlin’s bold attempt to withhold information and 

commit misrepresentation before the Commission. 

6. In a signed memorandum dated March 31, 1999, from Sandlin 

principal Margaret Sandlin to Congressman Ron Paul (hereinafter the “Sandlin 

Memorandum”, attached hereto as Exhibit 2), Sandlin specifically asked 



Congressman Paul to try to influence the merits of the instant proceeding. In the 

Sandlin Memorandum, Ms. Sandlin writes: 

There is a Petition before the Federal 
Communications Commission to move channel 273 
from Bay City to El Campo. Please write a letter to 
the Commission and ask them to reject the 
Comments and Counter proposal of Prawn 
Broadcasting Company filed on March 22, 1999, 
MM Docket No. 99-13 as this is not in the public 
interest. 

Exhibit 2 (bold supplied, underscore in the original). The conduct represented by 

the Sandlin Memorandum is unlawful and cannot be condoned within the 

framework of any system dedicated to administrative fairness. 

7. As if that conduct were not outrageous enough, Sandlin has chosen 

to lie about it. In its Opposition, Sandlin makes the following statement: 

Sanctions are clearly not appropriate in this case. 
Sandlin did not attempt to obtain exparfe letters. 

Opposition, p. 3 (attached hereto as Exhibit 3, emphasis supplied). In making this 

statement, Sandlin was expressly trying to avoid monetary sanctions. Thus, we 

have a clearly established falsehood coupled with an unmistakable motive to 

deceive. 

8. Prior to the Sandlin Memorandum, on March 29, 1999, Ms. Sandlin 

wrote to Diane Gilbert, a case worker for Congressman Paul, promising to send 

various documents as well as “the overview I have prepared” (memo attached 

hereto as Exhibit 4). Again, this is an attempt to have Congressman Paul 

influence the Commission, and the case worker did, in fact, submit the material to 

the Commission on an ex parte basis. 
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9. These direct solicitations are completely contrary to Sandlin’s 

statement in the Opposition that it did not attempt to obtain exparte letters. Ms. 

Sandlin directly asked Congressman Paul to “write a letter” seeking to “reject” 

Prawn Broadcasting’s proposal as being “not in the public interest.” 

10. Misrepresentation involves false statements of fact made with an 

intent to deceive the Commission. Fox River Broadcastina. Inc., 93 FCC 2d 127, 

129 (1983). The duty of candor requires parties to be fully forthcoming as to all 

facts and information that may be decisionally significant within a Commission 

proceeding. Swan Creek Communications v. FCC, 39 F.3d 1217, 1222 (D.C. Cir. 

1994). The Commission views misrepresentation and lack of candor in a 

licensee’s dealings with the Commission as serious breaches of trust. Po/ic_v 

Reaardins Character Qualifications in Broadcast Licensinq, 102 FCC 2d 1179, 

1211 (1986). 

11. In the present case, Sandlin’s statement that it did not attempt to 

obtain ex parte letters is directly contradicted by the solicitation contained in the 

Sandlin memorandum. The Commission defines misrepresentation as “an 

intentional misrepresentation of fact intended to deceive.“ Silver Star 

Communications-Albanv, Inc., 3 FCC Red 6342, 6349 (Rev. Bd. 1988). Here, the 

intent to deceive is evident in Sandlin’s expressed motive to avoid a monetary 

forfeiture. It is well settled that intent may be inferred from motive. Joseph Bahr, 

IO FCC Red 32, 33 (Rev. Bd. 1994). Therefore, Sandlin is chargeable with 

misrepresentation. 
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12. Lack of candor exists when a party breaches its duty “to be fully 

forthcoming as to all facts and information relevant to a matter before the 

Commission, whether or not such information is particularly elicited.” Id; &r 

River Broadcastina. Inc., 93 FCC 2d 127, 129 (1983). In the instant case, Prawn 

Broadcasting put Sandlin’s ex parte conduct at issue in its Motion to Strike. Once 

that conduct had been put in issue, it was Sandlin’s duty to be forthcoming as to 

all of its ex parte conduct, including the solicitation of three members of the 

United States Congress. Sandlin’s failure to be forthcoming and its subsequent 

dissembling about the solicitations demonstrates a lack of candor that cannot be 

tolerated in a Commission licensee.2 

C. Sandlin Conduct Gives Rise to Substantial Sanctions 

13. Sandlin argues that only the letters that were sent to the 

Commission without being included in Sandlin’s Comments and Counterproposal 

should be stricken.3 However, that would hardly make up for Sandlin’s blatantly 

unlawful conduct. When Sandlin sent its draft letter out into the community with 

the address of the Commission and docket number of the case, it took the risk 

that these letters would simply be signed and sent to the Commission. Sandlin 

should not be rewarded for its action by allowing these illegally obtained 

documents to become part of the instant record merely because some of these 

documents were turned over to Sandlin for inclusion in its pleading. 

2 It is disturbing that in 1991, Sandlin apparently pledged to apply for and 
construct a higher class facility on Channel 273Cl. Bav Citv, Texas, 6 FCC Red 
5005 (1991). In 1995 that permit was cancelled for unknown reasons because 
Sandlin was unable to construct the facility. See Cancellation Letter, attached 
hereto as Exhibit 5. 
3 See Opposition, pp. 1-2. 
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14. Additionally, as is evident from the Ex Parte Materials, Sandlin sent 

these very same letters en masse to Congressman Paul. The Commission’s 

Assistant General Counsel has ruled that these documents cannot be inserted 

into the record because of their ex parfe nature in connection with Congressman 

Paul. To allow Sandlin to benefit from these documents elsewhere would only 

serve to reward Sandlin for its unlawful tactics. 

15. The solicitation of ex parte contacts on the part of a Commission 

licensee is punishable by a substantial monetary forfeiture. There are no 

significant grounds to distinguish the conduct witnessed here from that of Elkhart 

TeleDhone Comoanv. If anything, the conduct here is more egregious in light of 

Sandlin’s ensuing misrepresentation and lack of candor.4 

II. CONCLUSION 

16. Sandlin cannot distinguish its conduct from that prohibited in a long 

line of Commission decisions and regulations. Sandlin’s unlawful conduct has 

extended to the highest levels of government. On top of that, Sandlin has not 

been forthcoming about its exparte attempts but instead has falsely claimed that 

it did not attempt to obtain ex parfe letters. That statement is just not true, as 

demonstrated by the Sandlin Memorandum. Therefore, Sandlin has committed 

actionable misrepresentation and lacked candor in connection with its exparfe 

conduct. As a result, all ex parfe documents and references to these documents 

must be purged from the record. Additionally, Sandlin should be charged with a 

4 Prawn Broadcasting is simultaneously filing this document with the Mass 
Media Bureau’s Enforcement Division. 
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substantial monetary forfeiture and a hearing should be held to determine if 

Sandlin is fit to continue to be a Commission licensee. 

WHEREFORE, it is respectfully submitted that all exparte letters be 

stricken from the instant record and that the Reply Comments filed by Sandlin 

Broadcasting Co., Inc. be purged of all matters that contain such exparte 

presentations or rely upon them in any substantive manner. It is further 

requested that Sandlin Broadcasting Co., Inc. be charged with a substantial 

monetary forfeiture and that in light of its misrepresentation and lack of candor, a 

hearing be held on its fitness to be a Commission licensee. 

May 18,1999 Respectfully Submitted, 

Law Offices of 
Henry E. Crawford, Esq. 
II 50 Connecticut Avenue, N.W. 
Suite 900 
Washington, D.C. 20036-4192 
(202) 862-4395 
E-Mail: hc@HenryCrawfordLaw.com 
Web: http://www.HenryCrawfordLaw.com 

Prawn Broadcasting Company 

By: 
Henry E.‘Crawford u 
Its Attorney 
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Reply to Opposition to Motion To Strike 
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EXHIBIT 1 



Federal Communications Commissiotl 
Wnshington. D.C. 20554 

May 7, 1999 

Honorable Ron Paul 
Member, U.S. House of Representatives 
200 West 2nd Street, Suite 210 
Freeport, Texas 77541 

Attention: Ms. Dianna Gilbert 

Re: Prawn Broadcasting Company proposal to reassign 
Station KMKS from 102.5 FM in Matagorda County, 
Texas to 99.7 FM in Wharton County, Texas; MM 
Docket No. 99-13 and RM 9428 

Dear Congressman Paul: 

Thank you for your Ietter and facsimile letter, dated April 1, 1999 and April 12, 
1999, respectively, concerning the above-referenced proposal. Your leuers, which were not 
served on the parties to this proceeding, were forwarded to the Office of General Counsel for 
reply in accordance with the Commission’s ex parte rules, which are intended to ensure both 
fairness and the appearance of fairness in Commission proceedings. 

The ex parte rules (47 C.F.R. $0 1.1200-12) require that written communications to 
Commission decision-making personnel relating to the merits of restricted proceedings be 
served on all the parties to the proceeding. This includes communications that simply 
forward to the Commission the views expressed by others on the merits of the restricted 
proceeding. The above-referenced matter is a restricted proceeding, and it will remain 
restricted until it is no longer subject to administrative or judicial review. 

In accordance with the ex parte rules, a copy of this letter and your incoming letters 
have been sent to the parties to this proceeding. Additionally, copies of the letters have been 
placed in a public file associated with, but not made part of, the record in this proceeding. 



The Honorable Ron Paul 2 

The Commission is charged with fully examining the record in aI of its proceedings 
to determine what decision will best seme the public interest, convenience, and necessity. 
You may be assured that the Commission win give Full consideration to all views presented 
in accordance with the procedures described above. 

A Sincerely yours, ~~~~n~, 
- Administrative Law Division Administrative Law Division 

cc: Margaret Sandlin 
Sandlin Broadcasting Co., Inc. 
P.O. Box 789 
Bay City, Texas 77404 

Fort Bend Broadcasting Company 
P.O. Drawer 948 
Houston, Texas 77001 

Henry E. Crawford, Esq. 
Law Offices 
1150 Connecticut Ave., N. W. 
Suite 900 
Washington, D.C. 20036 
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April 1, 1999 

Fed8ral Communications cOXEDd6dOn 
1919 n St NW ml 808 
Waohington, D.C. 20554-0001 

mar IYm. wilIcer8on: 

Referenoo: K-102.5 E1I 

Enclosrd please find information from Conrttturnt Xargarrt 
Sandlln, ounu of K-102-S F?4 in bay City, Tmxa8. H8. Sundlin ham 
mxprramd concun about thm fbct that the l closod prtition dome 
not wntion @US. KMKS i8 an integral part of natagorda County@8 

Emrrguwy Plrn. Thi8 plan includor umrgency notific8tion for 
rrituations at the neighboring nuclrar power plant, chemical 
plants and far hurricanes and other natural disaster6. 

Congre88aan Paul rrrpectfully roque8tr that the l clooed 
fnfomhmtion be csreful1y reviewed and that Xo. SandUnto concmrnm 
be addressed. 

Thmk you in advancr for promptly addre88fng thi8 matter. Pleara 
do not h88itatm to contact mm at 409-230-0000 or by fax at 409- 
230-0030 with any QW8tiOn8 or informat%on concerning KnKs. 

Manna Gilbert, casework Spaclalist 
for Congre8samn Ron Paul 
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Do&nene: 18686 
I 

~-29-1999 09:s UlUSFk 

Page 002 of 007 

4032450187 P.0141 

Texas Hot Country 

K-102.5 FM 

pp6, @cut phme US imn~~dktely at I-800-749-1475 or 240-4242. Our PAX num- 
ber is (4u9) 245-0107. 

Mailing Address 
KMKS-Fbf Radio Station 

PLO. Box 789, IBay City, TX 77404-0789 
Visit @u Ilame Page 0)1 The World Wide Web 

http://kvw.kmks.com e-mail: kmks@kmks.com 

Shipping Address: 
1627 Seventh Street, Bay City, TX 77414 

s/z a6sd _.__ -.---- - 
----- 

!nann nr.3 en- I--.. .._.. . . ..__.___ . 
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Do&nen~ : 16686 

t 

Tage 004 of 007 
, 

IF THERE ARE AW PROBLEMS WITX THIS TRANSMIWON, PLEASE C’!‘! f.I. (409) 230~OOM 

FAX(409)230-00M 

C 06Bd !nsnn m-7 cnc 
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Page 006 of 007 
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TO: / 

AWMBER OF PAGES: -4 - 

I l 6e.4 
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Document: 18847 

By: CONGAESSUAN RON PAUL; fir aa 230 0030; 

Page 001 of 027 

*pr-12-89 a:zs; Page 112 

FAXCOW!?RS!ET : . . 

..,.. : 

DATE= 4-/2’-9 9 
.’ I 

,. 

iWMBER OF PAGES= 

coMMENts: # 4 

FAX (409) 23o-0030 

; ., 
..‘. ,. 

. 



Document: 18847 

Sent By: CONORESSNAN RON PAUL; 
_.--.w --- -. .-I-e- 

CM/II? ‘99 103 1ImJam 

6171L/139¶ 99: 4s UQ24s3c97 
-- ..- . . 

?age 002 of 027 
409 230 0030; Apr-12-99 9:24; Page 212 

FWSi2-912-7835 Pus 2 

Jumm. PE- Ql 
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Sent By: CONGRESSLLlrN 
- -- RON PAUL; 409 230 0030; 

Page 003 of 027 

Apr-12-99 9:25; Page 1 

. -- 

., ,.. : .: . .., ..” ., ‘.’ 

lVtXMBER ‘OF PAGES: : : 
‘. 

COMMENTS= # c 1. 

'FiUC:(4U9)230-0030 ., : ,. ., 

:.. 

l 

_.. 
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Gent By: CONGRESSMAN RDN PAUL; 409 230 0030; Apt--12-99 9:25; Page 2 
‘WV?-s2-1999 ta:14 Km6 M s8914s8107 p.eir38 

City of Bay city 
CliARi.i% LfARTLXEZ. JR., MAYOR 

__-. ..- 
i 
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Sent By: CONGRESSMAN RON PAUL; A09 230 CO30; Apr-12-99 9~26; Page 3 

fFl+12-1999 10:24 KtRsM 4BSZ4SEMW P.02/38 

P.O.&Jx 1417 
21 cam. Tuu 77437 

(don) 543-5991 
24.Idf%&isLI: l=00&4514235 

FAX. (409l fA34s33 
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